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Air Pollution and the Federal System:
Responses to Felt Necessities
By JAN STEVENS*

If . . . the people should in the future become more partial to
the federal than to the State governments, the change can only
result from such manifest and irresistible proofs of a better administration, as will overcome all their antecedent propensities. 1
It is generally agreed that control of air pollution should be the
responsibility of the lowest level of government capable of
dealing with the problem in its entirety,
2 but it is apparent that
no such single level of government exists.
Air pollution has historically been subject to the police power of
the state. Hogsties and leadsmelters "corrupting the air with noisesome smells" were considered nuisances in Blackstone's time, "for
light and air [were] two indispensable requisites to every dwelling." 3
It is unnecessary here to review the extent to which air pollution constitutes a present danger to public health and welfare, 4 for its mere offensiveness is sufficient to justify the adoption of preventive measures
by the state.'
That government should respond to this "felt necessity" of our
times is readily understandable. The extent of the response, however-in the form of legislation at every level of our federal systemhas been remarkable enough to warrant further examination, in an effort to ascertain exactly where we are, how we got there and where we
might be going.
* Deputy Attorney General, State of California. The views expressed are those
of the author and do not necessarily represent those of the Attorney General.
1. THE FEDERALIST No. 46, at 322-23 (E. Borne ed. 1937) (J. Madison).
2. Address by Louis J. Fuller, Air Pollution Control Officer of Los Angeles
County, in THIRD NATIONAL CONFERENCE

ON

AIR POLLUTION (1966).

3 W. BLACKSTONE, COMMENTARIES * 216-19 (Dawson ed., London 1966).
E.g., CoUNCIL ON ENVIRONMENTAL QUALITY, FIRST ANNUAL REPORT, ENVIRONMENTAL QUALITY 66-70 (Aug. 1970) [hereinafter cited as FIRST ANNUAL REPORT];
Ayres, Air Pollution in Cities, 9 NAT. RES. L.J 1 (1969); Rheingold, Civil Causes of
Action Due to Pollution of the Urban Atmosphere, 33 BROOKLYN L. REV. 17 (1967);
3.
4.

STAFF OF SENATE COMM. ON PUBLIC WORKS, 88T-

CONG., 1ST SEs$., A STUDY oiz

POLLUTION-AiR (Comm. Print 1963) [hereinafter cited as A STUDY OF POLLUTiONAm].
5. E.g., E. FuND, Tr POLICE POWER 158-59 (1904) [hereinafter cited as
FREUND).
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Local Regulation

The Whys and Wherefores of Local Control

Historically, air pollution has been a public nuisance subject to
abatement, injunctive relief and civil actions for damages:" it has similarly been the subject of municipal and county regulation. 7 While local regulation has effectively dealt with such proximate and readily ascertainable pollutants as the emission of smoke and particulates from
a stationary source, it has proved insufficient to cope with the more
Ever-increasing
sinister and complex effluents of modem times.
swarms of that individual, highly mobile polluter, the motor vehicle,
have presented problems not amenable to local control.8 Industrial
effluents, sometimes unseen, spring from multifarious sources and scorn
the boundaries of local jurisdictions, thereby generating problems that
must be dealt with by professionally staffed, single-purpose entities.
As the magnitude of emission-control problems has increased, so too
has the need for specialized regulatory entities with both technical expertise and financial resources.9 Similarly, the growing recognition
that air pollution is a regional problem, dependent on meteorological
and geographic factors rather than on artificial and political boundaries, has given impetus to efforts to obtain regional, statewide and national regulation. Therein lies the problem.
The California Legislature has placed in local hands the responsibility for controlling air pollution from stationary sources. Section
39012 of the Health and Safety Code provides in part:
Local and regional authorities' 0 have the primary responsibility for the control of air pollution except for the emissions
from motor vehicles. These authorities may control emissions
from nonvehicular sources. The state authority shall undertake enforcement activities only after it has determined that the
local or regional authorities have failed to meet their responsibilities pursuant to the provisions of this division.
There may be more than one local and regional authority with
jurisdiction in a particular geographic area. Moreover, increasing re6.

(1942).
7.

See FREUND & cases collected therein; 39 AM. JuR. Nuisances §§ 54-59

E. MCQUILLIN, MUNICIPAL CORP'ORTIONS 498-515 (1969).

8.

See HOUSE INTERSTATE AND FOREIGN COMMERCE COMM., MOTOR VEHICLES
-AIR
POLLUTION-SOLID WASTE DISPOSAL, H.R. REP. No. 899, 89th Cong., 1st
Sess. (1965).

9. Id. at 34-36.
10. Local or regional authority "includes the governing body of any city, county,
city and county, and of any air pollution control district which is functioning and
exercising its powers." CAL. HEALTH & SAFETY CODE § 39009.5.
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sponsibilities have been placed on the State Air Resources Board by
both Congress and the legislature. The net result is that stationary
sources of air pollution in California are subject to regulation at several different levels of government. The usual police power ordinances of cities and counties remain applicable, however, for air pollution control statutes expressly disclaim any preemptive effect."
Nuisance actions have been successfully brought against polluters in a
number of counties,1 2 and in 1969 the cities of Palm Springs, Desert
Hot Springs, Indio and Indian Wells formed an open-ended agreement
for a Regional Anti-Pollution Authority under the Joint Exercise of
Powers Act, 3 amply demonstrating that home rule is far from dead as
a method of air pollution regulation.
The regulations most likely to have an effect on the more sophisticated problems of control, however, are those devised by a singlepurpose air pollution control agency, with its superior technological
resources and expertise. At present, California enabling legislation
authorizes three different types of local air pollution control districts:
the county district, the regional district and the San Francisco Bay
Area Air Pollution Control District. Each differs in its philosophy
and in the means of regulation at its disposal.
B. The County District
Oldest, and still most common, of the local single-purpose agencies is the county district, made available by the so-called "County
Act."' 4 This legislation, together with supplementary amendments
to the Mulford-Carrell Air Resources Act,' 5 creates an air pollution
control district, coterminous with county boundaries, in every county
of the state outside the Bay Area Air Pollution Control District. 6
Each county district is governed by the county supervisors.1 7 The
Los Angeles County Air Pollution Control District, oldest and largest
of all the air pollution control agencies, was formed under this act.' 8
11. E.g., CAL. HEALTH & SAFETY CODE §§ 24247-49 (county districts), 24360.3-.5
(Bay Area Air Pollution Control Dist.), 39433-35 (regional districts).
12. E.g., Hulbert v. California Portland Cement Co., 161 Cal. 239, 118 P. 928

(1911).
CAL. GOV'T CODE §§ 6500-78.
CAL. HEALTH & SAFETY CODE §§ 24198-214 (originally enacted as Cal.
Stat. 1947, ch. 632, § 1, at 1640).
15. CAL. HEALTH & SAFETY CODE §§ 39000-570.
16. Id. §§ 24200, 24202, 39270.
17. Id. § 24220.
18. See Kennedy, The Legal Aspects of Air Pollution Control with Particular
Reference to the County of Los Angeles, 27 S. CAL. L. Rnv. 337 (1954) [hereinafter
cited as Air Pollution Control].
13.

14.
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The regulatory power of the county district is conferred by statutes that set forth certain fundamental legislative standards and that
authorize the district to establish rules, regulations and a permit system.
The statutory standards, effective both in activated districts and statewide, 19 are set forth in Health and Safety Code sections 24242 and
24243. Section 24242 provides an opacity standard:
A person shall not discharge into the atmosphere from any
single source of emission whatsoever any air contaminant for
a period or periods aggregating more than three minutes in
any one hour which is:
(a) As dark or darker in shade as that designated as
No. 2 on the Ringelmann Chart, as published by the United
States Bureau of Mines, or
(b) Of such opacity as to obscure an observer's view
to a degree equal to or greater than does smoke described in
subsection (a) of this section.
Section 24243 provides a statutory nuisance standard:
A person shall not discharge from any source whatsoever such
quantities of air contaminants or other material which cause
injury, detriment, nuisance or annoyance to any considerable
number of persons or to the public or which endanger the comfort, repose, health or safety of any such persons or the public
tendency to cause injury or
or which cause or have a natural
20
damage to business or property.
Health and Safety Code section 24242 has been upheld several
times against attacks on its constitutionality 2' and both its prohibitions
and those of section 24243 have been made applicable statewide by
the 1970 legislature. 22 The peculiar problems of open dumping and
agricultural burning are the subject of a measure generally prohibiting
the former and permitting the latter only on "burning days" predicted
19. CAL. HEALTH & SAFETY CODE §§ 24241, 39677 to .1.
20, There is a remarkable similarity between the standard set forth in Health
and Safety Code sections 24243 and 39077 and California's statutory nuisance of Civil
Code Section 3479. It has been held, however, that the legislative limitations on
nuisance actions are not applicable per se to proceedings to enforce section 24243.
People v. A & M Castings, Inc., 154 Cal. App. 2d Supp. 881, 316 P.2d 779 (1957);
cf. Comment, Legislative Limitations on Air Pollution Enforcement, 9 HASTINGS L.J.

191 (1958).
21. People v. Plywood Mfrs. of California, 137 Cal. App. 2d Supp. 859, 291 P.2d
587 (App. Dep't 1955); People v. International Steel Corp., 102 Cal. App. 2d Supp. 935,
226 P.2d 587 (Super. Ct. 1951); cf. People v. Acheson, T. & S. Fe R.R., 268 Cal. App. 2d
501, 74 Cal. Rptr. 222 (1968). Former Los Angeles County Counsel Harold Kennedy,
wtih various members of his office, has written several excellent articles on the application of the county act in Los Angeles. Air Pollution Control, supra note 17; Kennedy &
Porter, Air Pollution: Its Control and Abatement, 8 VANO. L. REv. 854 (1955).
22. Cal. Stat. 1970, ch. 1552.
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on the basis of meteorological forecasts."
The basic tools of county district enforcement are rules and regulations promulgated by the district itself. Each county district board
may, after a public hearing, make and enforce "orders, rules and
regulations" designed to effectuate the purposes of the act 24 and to
reduce the amount of air contaminants released within the district.2 5
The rules and regulations of the Los Angeles Air Pollution Control
District make up a large volume. They assume such severe forms as
prohibiting residential trash burners2s and, for all practical purposes,
the construction of new fossil-fuel power plants.2 7 The validity of
such regulations has been consistently upheld against the attacks of
opponents alleging excessive vagueness and unlawful delegation of
28
legislative power.
Applicable statutes and regulations in the county district may be
enforced in a variety of ways, including injunction, 29 criminal proseA feature of the
cution"° and permit suspension or revocation."
county district that makes it unique among California air pollution control agencies is its authority to impose permit requirements on "any
article, machine, equipment, or other contrivance. . . the use of which
may cause the issuance of air contaminants. 3 2 The construction, replacement or operation of any such device without the required permit,
33
or in a manner contrary to the terms of the permit is a misdemeanor.
A detailed variance procedure exists for cases where denial of a permit
would cause particular hardship to the applicant without any "sufficient
corresponding benefit or advantage" in the reduction of air contamination.3 4
23.

CAL.

HEALTH & SAFETY CODE §

39295-9.3.

24. E.g., id. § 24198: '"The Legislature finds and declares that the people of the
State of California have a primary interest in atmospheric purity and freedom of the
air from any air contaminants and that there is pollution of the atmosphere in
many portions of the State which is detrimental to the public peace, health, safety, and
welfare of the people of the State."
25. Id. H§ 24260-622.
26.

Los ANGELES Am POLLUTION CONTROL DIsT. RULES Nos. 57-58.

27. Id. No. 67.
28. See People v. International Steel Corp., 102 Cal. App. 2d Supp. 859, 291
P.2d 587 (1955); G.W.A., Inc. v. Air Pollution Control Dist., Civil No. 836864 (L.A.
Super. Ct., Jan. 26, 1966); Air Pollution Control, supra note 17.
29. CAL. HEALTH & SAFETY CODE § 24252.
30. id. §§ 24253, 24281-82.
31. Id. § 24276.
32. Id. § 24263.

33. Id. H9 24278-80; see Mix, The Misdemeanor Approach to Pollution Control,
10 ARiz. L. REv. 90, 91-93 (1968).
34. CAL. HEALTH & SAFETY CODE §§ 24291-302; Walker, The Air Pollution
Control Hearing Board-Functionsand Jurisdictions,27 S. CAL. L. REv. 399 (1954).
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C. The Bay Area District

Air pollution does not respect county boundaries,3 5 and it has become apparent that local regulation must either be achieved or be supplemented by regional controls. Although the county district legislation provides for the unification of contiguous districts,3 6 the practical
difficulties of achieving this goal were recognized at the same time that
worsening air pollution in the San Francisco Bay Area made evident the
need for a regional approach. Strictly speaking, not all of the nine
Bay Area counties were "contiguous," as required by the existing legislation. Furthermore, even if they could be deemed contiguous, the
withdrawal of one centrally located county could collapse the entire
unified structure. In addition, it appeared that the governing board of
such a unified district-all the supervisors of every county includedwould be a cumbersome 51 members.1 Due to these and other problems, the concept of a contiguous multi-county district was rejected.
A special State Assembly Joint Sub-committee on Air Pollution
considering the problem concluded that: (1) a regional approach to
the problems of the Bay Area was essential; and (2) the existing statutory procedure for district unification was inadequate. 8 Its recommendations led to the enactment in 1955 of the Bay Area Air Pollution Control District,"9 a special district composed of the nine Bay Area
counties4" and governed by a board with representation from both the
cities and the counties within the area. 41 Applicable to the Bay Area
district is the statutory prohibition against the discharge of "air contaminants or other material which cause injury, detriment, nuisance or
annoyance to a considerable number of persons or to the public," i.e.,
the statutory nuisance standard applicable in the county districts.42
35. The State Air Resources Board was directed to divide the state into basins
reflecting meteorological and geographical conditions by Health and Safety Code sections 39011 and 39015(a), the Mulford-Carrell Air Resources Act, added by Cal. Stat.
1967, ch. 1545. The board found striking climatic differences and finally delineated
eleven air basins. In doing so, the board found some counties to be so distinctly
divided by various topographical features that it was necessary to draw basin lines
through some eight counties. CAL. Am RESOURCES BD. BULL. (Nov.-Dec. 1968).
36. CAL. HEALTH & SAFETY CODE §§ 24330-41.
37.

Piombo & Williams, An Analysis of California Air Pollution Control Laws,
POLLUTION IN THE SAN FRANCISCO BAY AREA, REPORT
JOINT SUBCOMM. ON Am POLLUTION OF THE ASSEMBLY INTERIM COMMS. ON

published as appendix 4 in Am
OF THE

CONSERVATION, PLANNING AND PUBLIC WORKS AND PUBLIC
INTERIM COMM. REP. vol. XIII, No. 4, at 73 (Feb. 1955).

38.
39.
40.
41.

Id.
Cal. Stat. 1955, ch. 1797.

CAL. HEALTH & SAFETY CODE § 24346.2.
Id. §§ 24351 to .5, 24352.
42. Id. §§ 24360, 39077; cf. id. § 24243 (county districts).

HEALTH,

ASSEMBLY
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Missing, however, was the statutory opacity standard, enforceable in
county districts under Health and Safety Code section 24242, until
the 1970 legislature made it applicable statewide.4"
The governing board of the Bay Area district like the county dis-

trict boards, has authority to enact rules and regulations for the control
of air pollution,44 and to grant variances in appropriate cases.45 But
there is a substantial difference between the two districts with respect
to the available methods of enforcement. While criminal sanctions are
provided for violation of the statutes and rules applicable to persons
within a county district, the only misdemeanor penalty available under

the Bay Area act is for unlawful open fires. 46 A 1970 amendment to
the act provides for civil forfeitures of up to $500 a day for violations

of a regulation 47 and $6000 per day for violations of an abatement
order.48 Such orders, issued after notice and an administrative hearing
and enforceable by injunction, are the Bay Area district's principal means
of enforcement.49
The Bay Area district does not have the detailed permit procedures authorized under the County Act. Instead, it compels adherence
to performance standards enforced by civil proceedings. Individual
emitters have discretion to determine the best means of complying with

the applicable standard.50
D. The Regional Districts
Advocates of regional regulation who do not live in the San Fran-

cisco Bay Area must turn to the Mulford-Carrell Air Pollution Control
Act 5 ' for help.52 The Mulford-Carrell Act establishes the State Air
43. Id. § 39077.1.
44. Id. §§ 24362-63.
45. id. H8 24365 to .11.
46. Id. H8 24361 to .5. These provisions were enacted 10 years after the original Bay Area Act. Cal. Stat. 1965, ch. 1739.
47. CAL. HEALTH & SAFETY CODE § 39261.
48. Id. § 39260.
49. Id. 8H 24368 to .7; see Walker, Enforcement or Performance Requirements
with Injunctive Procedure, 10 Aiuz. L. REv. 81 (1968).
50. See id.
51. CAL. HEALTH & SAFETY CoDE H8 39000-570.
52. An abortive attempt to found a San Joaquin Valley Air Pollution Control
District, operative upon approval of a majority of the voters in each county, was
ended by repeal 2 years later. See Cal. Stat. 1959, ch. 1915 (repealed 1961). A
recent proposal to superimpose regional districts over the county districts presently
in existence in the South Coast and Southeast Desert Air Pollution Control District
established by the State Air Resources Board failed to pass the legislature. S.B. 252
(as amended in Assembly, July 20, 1970).
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Resources Board as the principal state air pollution control agency5 3
and authorizes the establishment of regional control agencies to cope
with the intercounty vagaries of wind and climate.54
A regional district may be formed by the supervisors of one or
more counties within one of the air basins established by the Air Resources Board.55 The regional district more closely resembles the
Bay Area district than the county district in its standards and enforcement powers. The prohibition of injurious or annoying air containinants, applicable in both county and bay districts, is also in effect in regional districts. 56 The regional district's governing board is given authority to adopt rules and regulations for the control of pollution 57 and
to issue abatement orders. 58 The applicable statutes and orders, as
well as the rules or regulations, are enforceable in injunctive or criminal
proceedings. 59 Variances are once again available. 60

II.
A.

Federal Regulation

Stationary Sources

The first identifiable federal air pollution program was established in 1955 by "An Act to provide research and technical assistance relating to air pollution control."' The act authorized the Secretary of Health, Education and Welfare to prepare or to recommend
research programs for air pollution control, to encourage cooperative
state and local control activities, to collect and disseminate information,
to conduct research, to make specific studies upon the request of state
or local agencies and to make grants in support of these various activties. This research-oriented approach was supplemented in 1960 by
Public Law 86-493, directing the Surgeon General to study the prob62
lem of motor vehicle exhausts and their effects upon human health.
53. CAL. HEALTH & SAFETY
54. Id. §§ 39350-570.
55. Id. § 39301.
56. Id. § 39430.

CODE §

39011, 39013.

57. Id. § 39460.
58.
59.
60.
61.

Id. §H
Id. §
Id. §
Act of

legislation see

39502-06.
39437-38.
39470-81.
July 15, 1955, ch. 360, 69 Stat. 322. For a genera! history of federal

FIRST ANNUAL REPORT, supra

note 4, at 73-75; Fromson, A History of

FederalAir Pollution Control, 30 Omo ST. L.J. 516 (1969), reprinted in 1 ENv. L. REv.
214 (1970).
62. See Pub. L. 87-761, 76 Stat. 760 (1962), amending 42 U.S.C. § 1857b

(1964), directing continuation of work on motor vehicle exhausts, and Pub. L. 86-365,
73 Stat. 646 (1959), amending 42 U.S.C. § 1857b (1964), declaring the intent of
Congress that federal agencies shall cooperate with the Department of Health, Educa-
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The passage of the Clean Air Act in 196363 marked the commencement of active regulation by the Federal Government. Entering
cautiously into a field which had traditionally been an area of exclusive
state regulation,6 4 Congress expressly declared air pollution control to
be "the primary responsibility of state and local governments."6' 5
This policy ostensibly remains in effect in the Clean Air Act's latest
form, the Air Quality Act of 196766 as amended by the Clean Air

Amendments of 1970, sponsored by Senator Muskie. This act has been
characterized as a basic manifestation of "creative federalism"--a reference to "the theory that the federal government will cause the states to
assume their responsibilities through example, leadership, and exhorta07
tion.")
The federal act is not intended to reach intrastate polluters directly."" Rather, it is based on congressional findings that "the preven-

tion and control of air pollution at its source is the primary responsibility of states and local governments," 69 and that "Federal financial assistance and leadership [are] essential for the development of
cooperative Federal, State, regional and local programs to prevent and
control air pollution. '7 ° The 1970 version, however, goes immensely

farther into the realm of direct federal action.

Although the act still

declares it to be the intent of Congress that "[e]ach State shall have the

primary responsibility fer assuring air quality within [its] entire geothis responsibility is one of complying with fedgraphic area, . . .,,'
tion and Welfare and with state and local air pollution control agencies in preventing
or controlling air pollution from sources under their control. See generally A STUDY
OF POLLUTION-Am, supra note 4, at 23-30.
63. 42 U.S.C. §§ 1857-571 (1964).
64. E.g., Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440 (1960).
65. 42 U.S.C. § 1857a(3) (1964).
66. 42 U.S.C. §§ 1857-571 (Supp. 111, 1968), amending 42 U.S.C. §§ 1857 to
18571 (1964), further amended by Clean Air Amendments of 1970, Pub. L. No. 91-604
(Dec. 31, 1970).
67. J.Esposiro, VANIsmNo AIR 152 (Grossman ed. 1970) [hereinafter cited as
EsPosrro].
68. See generally FrsT ANNUAL REPORT, supra note 4, at 86; Edelman, The
Law of Federal Air Pollution Control, 16 . AIR POLLUTION CONTROL Ass'N 523
(1966).
69. U.S.C. § 1857a(3) (Supp. I1, 1968).
70. Id. § 1857(a)(4); Megonnel & Griswold, Federal Air Pollution Prevention
and Abatement Responsibilities and Operations, 16 J.Am POLLUTION CONTROL ASS'N
526 (1966). See generally Muskie, Role of the Federal Government in Air Pollution
Control, 10 Amiz. L. REv. 17, 18-19 (1968).
71. Clear Air Amendment of 1970, Pub. L. No. 91-604, § 107(a) (Dec. 31, 1970).
Reorganization Plan No. 3 of 1970, [1970] U.S. CODE CONG. & AD. NEWS 2995, transfers to the administrator of the newly created Environmental Protection Agency all functions vested by law in the Secretary of Health, Education, and Welfare which were
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eral air quality standards. Failure to do so in one of many different
respects may result in prompt federal enforcement action displacing
state authority.
The amended act directs the Administrator of the Environmental
Protection Agency to take immediate steps to identify and set standards
for all significant air pollutants in a prescribed progression:
1.

Air Quality Criteriaand Control Techniques

a) Within 30 days from enactment of the Clean Air Amendments
of 1970 (i.e., by January 31, 1971), the administrator must publish a
list identifying each pollutant which "in his judgment has an adverse
effect on public health or welfare," results from "numerous or diverse
. . . sources" and for which he has not already issued air quality criindicate each pollutant's effects on the public
teria. The list must
72
welfare.
health or
b) Within 12 months, he must issue air quality criteria and infor73
mation on control techniques for such pollutants.
proposed national air amc) Concomitantly, he must publish 74
pollutants.
the
for
bient air quality standards
2.

NationalAmbient Air Quality Standards

Within 30 days from the enactment of the Clean Air Amendments, the administrator must publish proposed national ambient air
quality standards for each pollutant for which air quality criteria have
already been issued, to become effective no later than 90 days after
publication. 5 (As previously indicated, the administrator has 12
months from the enactment of the amendments within which to publish
criteria and proposed standards for additional pollutants). These proposed national ambient air quality standards are to be of two types:
primary and secondary. Primary standards are those which,
"allowing an adequate margin of safety," in the administrator's
judgment are "requisite to protect the public health"; 76 secondary
standards are those the maintenance of which are "requisite to proadministered through the National Air Pollution Control Administration. All priot
references in the act to the Secretary of Health, Education, and Welfare concerning
implementation of the Federal Air Quality Act of 1967, therefore, should be construed
to refer to the Administrator of the Environmental Protection Agency.
72. Clean Air Amendment of 1970, Pub. L. No. 91-604, § 108(2)(1) (Dec. 31,
1970).
73. Id.§§ 108(a)(2), (b)(1).
74. Id.§ 109(a)(2).
75. Id.§ 109(a)(1).
76. Id. § 109(b)(1) (emphasis added).
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tect the public welfare from any known or anticipated adverse
effects.

.. "77

Within 9 months from the promulgation of a national primary
ambient air standard, each state must adopt a plan for its implementation.71' The administrator is directed to approve each state plan if he
finds it meets the statutory criteria set forth in section 110:
a) Where a primary air quality standard must be met, the state
plan must provide for attainment
"as expeditiously as practicable but [subject to a limited extension
available upon application by a State Governor] in no case later
secondary
than three years from the date of approval." A national
standard must be attained within "a reasonable time."' 79
b) The state plan must include:
(1) emission limitations, schedules and timetables for compliance, as well as other necessary measures "including, but not limited
to, land-use and transportation controls"; 80
(2) adequate provision for the monitoring, analysis and
compilation of data and a means to insure its availability to the administrator;8 '
(3) a procedure of preconstruction-review82of the new sources
to which federal standards of performance will apply;
(4) "adequate provisions for inter-governmental coopera8
tion"; 3

(5) assurances that the state will have "adequate personnel,
funding, and authority" to carry out its plan, and requirements for monitoring of emissions, periodic reporting, and correlation of the reports by
the state agency, such reports to be available as public records; furthermore, there must be adequate provisions for air pollution emergencies; 4
(6) provisions, "to the extent necessary and practicable,or
periodic inspection and testing of motor vehicles;88 and
(7) provisions for revising the plan from time to time. 86
If the administrator finds that a state implementation plan is inadequate, he is directed to publish proposed regulations setting forth a
77.

Id. § 109(b)(2) (emphasis added).

78. Id.§ 110(a)(1).
79.
80.
81.
82.
83.
84.
85.

Id.§ 110(a)(2)(A).
Id. § 110(a)(2)(B).
Id. § 110(a)(2)(C).
Id.§ 110(a)(2)(D).
Id.§ 110(a)(2)(E).
Id.§ 110(a)(2)(F).
Id. § 110(a)(2)(G).

86. Id.§ 110(a)(2)(H).
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federal implementation plan for the state concerned 7within 6 months
from the date required for submission of the state plan.
3.

Standards of Performance for New Stationary Sources

Also noteworthy in the Clean Air Amendments of 1970 is the
provision for federal "standards of performance," i.e., emission standards, for new stationary sources found by the administrator to contribute significantly to air pollution causing or contributing to the endangerment of public health or welfare. 88 Each state in this case is
authorized to develop an implementation plan for enforcing such standards of performance, and the administrator may delegate his authority
to enforce such standards, except as to federal sources. 9
4.

National Emission Standardsfor Hazardous
Air Pollutants

The administrator is also directed to identify and promulgate emission standards for air pollutants which, in his judgment, "may cause, or
contribute to, an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness." 90 The construction or
modification of sources emitting such pollutants may only take place
with the approval of the administrator. 91 Here, again, the states are
permitted to develop implementation plans, and federal enforcement
may be delegated to them.92
5.

FederalEnforcement

If the administrator finds that an implementation plan-whether
state or federal-is being violated, he must notify both the alleged violator and the state involved. If the violation extends more than 30
days after the date of such notification, he may either issue a cease and
desist order or bring a civil enforcement action in federal district court.9 3
If such violations are so widespread as to lead the administrator to conclude that they result from a failure in state enforcement, he must notify
the state and, after 30 days, give public notice of such finding. The
87. Id. § 110(c).
88. Id. § 111.
89. Id. § 111(c)(1).
90. Id. § 112(a)-(b).
91. Id. § 112(c)(1). However, the President has the power to exempt any
stationary source for not more than 2 years where technology to implement the necessary
standards is not yet available. Id. § 112(c) (2).
92. Id. § 112(d)(1).
93. Id. § 113.
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administrator may then assume direct enforcement of the implementation plan and enforce its provisions by issuing cease and desist orders
or by bringing civil actions. 94 Direct federal enforcement is available
without preliminary notice when violations of new source performance
standards or hazardous emission standards occur."'
6.

Local Authority

The authority of states and their political subdivisions to adopt
local standards for stationary sources is expressly reserved as long as
such requirements are no less stringent than applicable federal standards
or those contained in federally approved implementation plans.96 The
fields of emission control with regard to new motor vehicles, fuel additives (except for California), and aircraft are, however, largely preempted. 9 7 Thus, while air pollution control ostensibly remains a state
responsibility, state enforcement programs will necessarily be directed
at achieving federal standards in a manner calculated to satisfy the Administrator of the Environmental Protection Agency.
Under the Air Quality Act of 1967 before its latest amendments,
the Department of Health, Education and Welfare published administrative guidelines describing the elements to be included in a state implementation plan. 98 Although many of these elements have been
specified in more detail in the Clean Air Amendments of 1970, they
still seem to represent an accurate view of the expectations of the National Air Pollution Control Administration, which continues to operate
within the new Environmental Protection Agency. The "guidelines"
specifically require: (1) enforcement of air quality standards by state
action; (2) a single state agency responsible for air pollution control;
(3) an emergency episode plan, including state authority to call air
pollution alerts and to stop air contamination; (4) a state source inventory; and (5) a mathematical simulation model. 99
The requirements were spelled out further in a paper prepared
for workshops on regional implementation plans held by the National
Air Pollution Control Administration (NAPCA) early in 1970.100 In
this document, NAPCA states that:
94.
95.
96.
97.
vehicles),
98.

Id. § 113(a)(2).
Id. § 113(a)(3).
Id. § 116.
Id. §§ 209, formerly 42 U.S.C. §§ 1857f-6 to 6d (Supp. II, 1968) (motor
211(c) (4) (fuel additives), 233 (aircraft).
DEP'T OF HEALTH, EDUCATION AND WELFARE, GUIDELINES FOR THE DEVELOP(May 1969).

MENT OP AiR QuALrry STANDARDS AND IMPLEMENTATION PLANs

99.
100.

Id.
NAPCA, Legal Authority Session (Jan. 1970).
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[W]hile there is no requirement that the plan provide that the
State have exclusive enforcement power, or that the State's
action be the first step in enforcement, the State must retain
rethe authority needed to enforce it . . . since the ultimate
sponsibility for implementation of the plan is [the state's].' 0 '
Consequently, as NAPCA reads the federal act, the state must be
able to protect welfare and property, as well as health, from the damages
of air pollution, and it must be able to control and prevent "conditions
which threaten or endanger the public health or welfare before the occurrence of actual injury."'01
Among specific powers which NAPCA finds "necessary to the effective implementation of an air pollution control program" by a stateand which state agencies must consequently retain-are the powers: (1)
to set ambient air quality standards and emission standards; (2) to establish "a permit system for the construction of new sources and control apparatus as well as for the alteration of existing sources and
control apparatus"; (3) to utilize variances; (4) to compel the attendance of witnesses at hearings; and (5) to gain access to records relating
to emissions.10 '
The federal power conferred by the Air Quality Act of 1967 has
been exercised sparingly. 0 4 The 1970 amendments confer broad new
powers on the federal regulatory agencies; it is too early, of course, to
determine the extent to which these new powers will be exercised.
B. Vehicular Pollution
The treatment of vehicular air pollution control has differed substantially from the regulation of stationary polluters. Impelled by necessity, California began its program for motor vehicle pollution control in 1946 with the passage of the "County Act."' 0 5 Actual development of vehicle pollution control systems and their mandatory installation-was initiated in 1960 by the State Motor Vehicle Pollution
Control Board."0 6 When other states began displaying an interest in
new-vehicle emission control, however, the specter of 50 different
emission requirements for new vehicles inspired a drive for nationwide
regulation-a drive enthusiastically backed by the automobile industry.
101.

Id.

102. Id.
103. Id.
104. ESpOSiTO, supra note 67, at 112-51, 1 BNA ENV. REP. Current Developments
1101-1205 (1970).
105. See CAL. HEALTH & SAFETY CODE §§ 24198-212; id. §§ 24378-98 (repealed
1967 & replaced by CAL. HEALTH & SAFETY CODE §§ 39080-255).
106. Cal. Stats. 1969, ch. 23, § 1, at 349.
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Federal standard-setting began in 1965 with the "Motor Vehicle
Air Pollution Control Act,"' 7 directing the Secretary of Health, Education and Welfare to prescribe standards for the emission of any substances from new motor vehicles which, in his judgment, caused, contributed to, or were likely to cause or contribute to air pollution endangering the health and welfare of any persons.
Any doubts that the 1965 amendments had preempted the field
of new vehicle control' 0 8 were put to rest in 1967 after a historic battle that resulted in a unique variety of statutory federal preemption and
a new kind of administrative proceeding. 10 9 Amendments to the Clean
Air Act were introduced specifically preempting the field of new motor
vehicle pollution control. New section 1857f-6a provides that:
No state or any political subdivision thereof shall adopt or attempt to enforce any standard relating to the control of emissions from new motor vehicles or new motor vehicle engines
subject to this title. No state shall require certification, inspections, or any other approval relating to the control of emissions
motor vehicle or new motor vehicle engine or
from any new
equipment. 10
This language, if left unsupplemented by a "saving clause," would
have preempted California's burgeoning vehicle control program. As
Congress recognized, however, California's program was by all accounts the most advanced in the nation. It also was necessarily the
strictest, due to the peculiar acuteness of the motor vehicle problem in California. The lawmakers considered two possible solutions
to the problem of preserving well-devised state programs. A House
version would have permitted the Secretary of Health, Education
and Welfare to adopt more stringent standards for any state found
to require them."' The Senate version, on the other hand, left the
power to promulgate standards in the hands of the state after the secretary had prescribed a requisite standard of need and feasibility. It
provided:
The secretary shall, after notice and opportunity for public
hearing, waive application of this section to any state which
has adopted standards (other than crank case emission standards) for the control of emissions from new motor vehicles or
new motor vehicle engines prior to March 30, 1966, unless he
finds that such state does not require standards more stringent
107. 42 U.S.C. §§ 1857f-l to 7 (Supp. I, 1966).
108. Cf.H.R. Rr. No. 899, 89th Cong., 1st Sess. (1965).
109. See Currie, Motor Vehicle Air Pollution: State Authority and Federal
Pre-emption, 68 MIcu. L. REv. 1083 (1970); Hill, The Politics of Air Pollution:
PublicInterest and PressureGroups, 10 Ansu. L. Rav. 37, 44-45 (1968).
110. 42 U.S.C. § 1857f-6a (Supp. I11, 1968).
111 H.R. REP.No. 728, 90th Cong., 1st Sess. (1967).
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than applicable federal standards to meet compelling and extraordinary conditions or that such state standards and acare not consistent with
companying enforcement procedures
112
section 1857f-l of this Title.

After a prolonged battle, the Senate version prevailed. 113
The administrator is now required by section 1857f-6a to waive
application of federal preemption for the State of California with regard to vehicular emission standards unless he finds: (1) Either that
California does not require standards more stringent than applicable
federal standards and that such standards are not required to meet
compelling and extraordinary conditions; or (2) That such state
standards and accompanying enforcement procedures are not "consistent with section 1857f-1(a)," i.e., appropriate consideration has
not been given to technological feasibility and economic cost." 4
III.

The State: Champion or Luckless Middleman?

Federal, state and local laws have thrust the state between the
growing federal power and local enforcement concerns. Under the
federal act, the state bears ultimate responsibility for achieving a successful control program." 5 The Mulford-Carrell Act establishes the
State Air Resources Board as the "single state agency for administration, research, establishment of standards, and the coordination of air
112. S. REP. No. 403, 90th Cong., 1st Sess. (1967). The recommendation was
adopted as section 1857f-6a(b). Section 1857f-l(a) originally provided that the secretary
should, in promulgating standards give "appropriate consideration to technological feasibility and economic costs." In interpreting this provision, the Legislative Reference
Service of the Library of Congress stated: "The fundamental difference between the
House and Senate versions. . . is that the Senate authorizes the Secretary of the DHEW
to grant a clear-cut waiver from Federal preemption concerning motor vehicle emission
standards, thus vesting all standards in the State which is eligible for such a waiver
The House version leaves it entirely to the Secretary's discretion to decide to
prescribe separate standards for such a State. The State must persuade him that this
is necessary." Memorandum to then Congressman Ed Reinecke, Oct. 23, 1967.
"The most important difference in the two bills is that the Senate version leaves
the initiative for standards and enforcement to the State which is granted waiver.
The waiver is apparently automatic (the Secretary 'shall . . .waive') if certain conditions are met. The House bill states 'the Secretary may . . . prescribe standards limited to such state . . .if.' It boils down to the preservation of State determination as
to what is needed to meet local air pollution problems versus this determination being
made by Federal officials." Id.
Although the operative wording of this section was changed slightly by the Clean
Air Amendments of 1970, it is unlikely that the basic tests, technological feasibility and
economic cost, have been changed.
113. 42 U.S.C. § 1857f-6a(b) (Supp. III, 1968).
114. Id.§ 1857f-l(a).
115. Id.§§ 1857(a)(3), 1857d.
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conservation activities. .

.,"
It is expressly responsible for dividing the state into air basins, for adopting standards of ambient air
quality for each basin"r and for administering the California motor
vehicle control program." 8 It is also the state air pollution control
agency for purposes of cooperation with the Federal Government and
the administration of federal assistance programs.' 1 9
The Mulford-Carrell Act attempts to strike a delicate balance between state and local concern-a balance similar to that between the
state and federal functions under the Federal Air Quality Act of 1967.
20
Vehicular control, for example, is made a subject of state regulation
due to the automobile's mobility and the consequent difficulties of local control.
The basic responsibility for air pollution control from stationary
sources has, however, been vested in local and regional authorities,
i.e., cities, counties and active air pollution control districts. 121 These
are the authorities whose programs must meet state air quality standards.'12 2 Local enforcement agencies may, in addition, enact stricter
air quality standards applicable within their jurisdictions,' 23 but state
quality standards represent a minimum which must be attained.
A. State Enforcement
How then, are state standards to be enforced? The California
Legislature has avoided invoking direct state enforcement power just
as assiduously as Congress, before the Clean Air Amendments of 1970,
avoided direct federal intervention.124 The Mulford-Carrell Act requires that the standards, rules and regulations of local control agencies
be filed with and reviewed by the State Air Resources Board, which insures that "reasonable provision is made to control emissions from nonvehicular sources and to achieve the air quality standards established
by the [state] Board."'. 25 In the event the board finds a local standard
116. CAL. HEALTH & SAFETY CODE § 39103.
117. Id.§§ 39051(a)-(b).
118. Id.§§ 39052 to .6, 39064-65, 39080-96.
119. Id.§§ 39060-61.
120. Id. §§ 39012, 39080-96; cf. Muskie, The Role of the Federal Government in
Air Pollution Control, 10 Aiaz. L. REv. 17, 20 (1968).
121. CAL. HEALTH & SAFETY CODE §§ 39012, 39009.5.
122. Id.§§ 39011, 39051(b), 39052(f), 39054.
123. Id.§§ 39057-58; Letter from Attorney General Thomas C. Lynch to John A.
Maga, Executive Officer, Air Resources Board, July 22, 1969.
124. E.g., 42 U.S.C. §§ 1857(a)(3), 1859(b) (Supp. m, 1968); CAL. HEALTH
& SAFEr CODE §§ 39012, 39054. But see Clean Air Amendments of 1970, Pub. L. No.
91-604 (Dec. 31, 1970).
125. CAL. HEALTH & SAFETY CODE §§ 39052(f), 39058, 39314, 39461.
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inadequate, it may repeal it and promulgate a stricter one in its place.' 2 6
It then becomes the duty of the local authority to enforce this standard, 127 and the board may enforce such a standard only after a128potentially lengthy series of investigations, exhortations and hearings.
As one response to the pressures for more effective regional control, the 1970 legislature enacted a measure which activates every
hitherto quiescent county air pollution control district.' 29 This legislation, which resembles the federal act in its approach, strives to reconcile the traditional philosophy of local enforcement with the presentday pressures toward regionalism and state regulation. It requires the
air pollution control authorities in each basin to submit a regional plan
and authorizes the Air Resources Board to promulgate its own plan if
the local plan is inadequate or is not submitted in time. The regional
basin plan must include "emission standards, and enforcement procedures which [would] within a reasonable time achieve or exceed the
air quality standards established by the Board for that air basin."'130
The instances in which direct state enforcement action may be
taken, however, remain limited to two principal situations.
1.

Air Resources Board Intervention

The principal grounds for intervention by the state board are specified in Health and Safety Code section 39054, which sets forth the
following procedure:
(a) The state board must find, "after investigation and
testing," that its air quality standards are not being complied with,
or that a local or regional authority has not taken reasonable action to control emission from nonvehicular sources.
(b) The board may then request a report from the responsible authority.
(c) If the report is unsatisfactory and the board's investigation and testing reveals noncompliance with state standards, or
local or regional standards either are inadequate or not being
complied with, the state board may hold public hearings.
(d) If, after the public hearings, the board is still unsatisfied, it is authorized to issue a statement of findings and to direct
the local or regional authority to take "further reasonable ac126.
127.

Id. § 39052(f).
Id.

128.

Id. § 39054.

129.

Id. § 39270.

130.

Id. § 39273.
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tion."
(e) If the local agency fails to comply within 30 days, the
state board is authorized to enforce its standards directly, to adopt
rules and regulations, to take any action authorized by a county
district (or, if the area is within the bay area or a regional district, to take any action which could be taken by such a district)
and to take "any other appropriate legal action to carry out its
responsibilities."
2.

State Enforcement of Statutory Standards

Statewide stationary emission standards similar to those previously in effect in active air pollution control districts were enacted for
the first time by the 1970 legislature. The opacity standard of Health
and Safety Code section 24242, the "nuisance" standard of section
24243 and the aircraft opacity standard applicable in county districts
under section 24242.5181 became standards of statewide applicability
under Health and Safety Code sections 39077-77.2. Even more significant, however, was the conferral of enforcement powers on the
state. Unlike other emission standards, these statutory standards-and
"any order, rule, or regulation of the (State Air Resources) board or
any order, rule, or regulation of any local or regional authority"--beby civil action brought in the name of the
came directly enforceable
132
people of the state.
This measure has given the State Air Resources Board direct enforcement powers against stationary polluters. Presumably, the board
could adopt regulations specifying-in the form of standards-what
quantities of air contaminants will cause "injury, detriment, nuisance,
or annoyance to any considerable number of persons or to the public or which endanger the comfort, repose, health or safety . . . or
have a natural tendency to cause injury or damage to business or
property."1 3 It appears likely that the board's power to take such
direct enforcement action may still be limited to cases in which, after
investigation and hearing, it has found local enforcement efforts inadequate. 134 But no such restriction applies, it seems, to actions filed by
the Attorney General in behalf of the people of the state. 135 This
131. But see Clean Air Amendments of 1970, Pub. L. No. 91-604, § 233 (Dec.
31, 1970).
132. CAL. HEALTH & SAFETY CODE § 39077.7.
133. Id.§ 39077; see id. § 39051(c); CAL. Gov'T CODE § 11371(b).
134. CAL. HEALTH & SAFETY CODE §§ 39162, 39054.

135. People v. Centr-O-Mart, 34 Cal. 2d 702, 214 P.2d 378 (1950); Pierce v.
Superior Court, 1 Cal. 2d 759, 37 P.2d 453 (1934).
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adoption of state-enforceable emission standards represents a significant change in the previous legislative policy of strictly local enforcement. 13 6
3.

Supplementary Powers

In addition to the authority of the State Air Resources Board to
intervene to enforce compliance with its standards, and the ability of
the state to file civil actions on behalf of the public, direct state enforcement is possible in two related situations. The governor is given
broad police powers in areas in which he finds that air pollution conditions constitute an extreme peril to the safety of persons and property-a peril beyond, or likely to be beyond, the control of local facilities.' 3 7 Finally, the state can invoke its statutory power to abate
public nuisances when those conditions are found to exist. 138
B. Federal Action
Currently, the standard-setting and implementation machinery of
the federal act has placed the State Air Resources Board in center
stage. The Secretary of Health, Education and Welfare has designated
air quality control regions in the San Francisco Bay and Los Angeles
areas, 13 9 has issued air quality criteria for five contaminants, and is
considering California's proposed implementation plans., 40 At present, the effectiveness of such plans must necessarily depend in large
part on emission standards and enforcement actions by local and regional authorities, backed up by possible state intervention under the
Mulford-Carrell Act. If these avenues of state intervention are found
insufficient, they will in all likelihood be supplanted by federal and enforcement procedures and the relatively moderate compulsions of the
136.
137.

Cf.

§ 39012.
8558.
3470, 3480; CAL. PEN. CODE § 370; California Ore. Power

CAL. HEALTH & SAFETY CODE

CAL. GOV'T CODE §

138. CAL. Civ. CODE §§
Co. v. Superior Court, 45 Cal. 2d 858, 291 P.2d 455 (1955); see, Steinberg, Rights
under California Law of the Individual Injured by Air Pollution, 27 S. CAL. L. REV.

405 (1954).
The efficacy of nuisance actions as opposed to actions enforcing standards has
been criticized: "One industry spokesman indicates that when faced with standards,
industry hires engineers and chemists to work toward compliance, since what is expected is clearly indicated; when charged with being a nuisance, however, industry hires

lawyers and public relations experts in an attempt to establish its innocence or discredit its accuser." Air Pollution Control in Texas, 47 TEXAs L. REv. 1086 (1969),
reprinted in 1 ENV. L. REV. 239 (1970) [hereinafter cited as Pollution Control].
139. 42 C.F.R. §§ 81.17, 81.21 (1970 Supp.).
140. Air Resources Board, Future Action Required Under the Federal Clean Air
Act of 1967, Oct. 21, 1970.
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federal act considerably strengthened by a growing federal power. The
comparatively lenient timetable and mild sanctions now available against
states whose enforcement programs are not satisfactory have been
drastically stepped up and replaced in key instances by direct federal
action.

A.

IV. Conclusion
Conflicting Needs and Desires

The confusing multiplicity of existing air pollution control programs should surprise no one. Multiple layers of regulatory law and
regulatory agencies are natural consequences of equally multifarious
societal needs and desires-all praiseworthy, yet all likely to come into
conflict at certain points. Some of these occasionally conflicting needs
and desires might be summarized as follows:
1. An air pollution program should be responsive to local
needs. Illustrating this are the solemn and long-continued declarations of state and federal legislation that enforcement responsibilities are primarily local.",'
2. An air pollution program should be based on the best
available technical knowledge. The present provisions for federal
research and federally-issued criteria and enforcement techniques
for the education of scientifically or economically backward
states are responsive to this need. 14 2 In addition, there is the inexorable congressional march toward federally adopted and enforced air quality and emission standards.
3. An air pollution program should be so designed to provide the most efficient and economical enforcement. There are
persistent avowals that enforcement responsibility is basically local. Theoretically, at least, it is local government that will be
3
most responsive to the cries of outraged citizens.'1
4. An air pollution program should provide uniform standards for the rational regulation of interstate and international
business concerns. The federal program for motor vehicle pollution control, and, perhaps, some of the pressure for national emission standards represent a reaction to this requirement. The extent to which a truck, an airplane or a vessel should be required
141. '42 U.S.C. § 1857a (Supp. m, 1968); CAL. HEALTH & SApETY CODE § 39012.
142. 42 U.S.C. §§ 1857(b), 1857c-2 (Supp. m, 1968).
143. See Pollution Control, supra note 115, at 112. But see Esposrro, supra note
67 at 112; STANFORD WoRKSHop ON Am PoLLUTIoN, Am POLLUTION IN THE SAN
F1:ANcisco BAY AREA 261-77 (1970).
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to meet differing standards on crossing state or local boundaries
is one that deserves serious study by scientists, economists and
legislators as well as by experts in constitutional law. Certainly a
centralized standard-setting authority seems rational.14 4 On the
other hand, such a prospect may bring to mind Woodrow Wilson's comment that Washington is a city in which "the real voice
of the great people of America sometimes sounds faint and distant."
B. The Trend Toward Federal Controls
The centripetal forces in the field of air pollution control seem
overwhelming. Federal and state laws alike ringingly proclaim the
sanctity of local regulation and the responsibility of those governments
closest to the people to exercise the privileges and to shoulder the burdens of air pollution regulation. Yet the history of federal and state
legislation shows an increasingly frequent invocation of direct enforcement from above.
In the beginning, the Federal Air Quality Act authorized only
studies and grants. It now directs the Administrator of the Environmental Protection Agency to promulgate criteria for the guidance of
the states, to designate air quality control regions and to set federal air
quality standards in the event a state's efforts are insufficient. The
trend toward national uniformity of standards, rejected once by Congress, 1 45 has finally overwhelmed its opponents. It is in many ways an
attractive approach, taking many pressures off state and local control
agencies. Federal regulation ensures national application of the available
techniques and knowledge to problems which have been described as
essentially the same throughout the1 46nation, and permits the nationwide
employment of control technology.
The inadequacy of local programs will inevitably increase the
pressure for regulation at higher levels of government. As Terry Sanford, former Governor of North Carolina, has stated:
The citizens, in vote after vote, have called for a broader, more
activist role for government-at all levels and in all branches.
They have moved from the days of looking at separate governments with distinctly separate duties and functions. They
are not surprised to find all governments working on the same
144. Address by Richard A. Prindle, M.D., Director, Bureau of Disease Prevention
and Environmental Control, Public Health Service, in THnm NATIONAL CONFERENCE
ON AIR POLLUTION

(1966).

145. Muskie, The Role of the Federal Government in Air Pollution Control, 10
Apiz. L. Rav. 17, 20-22 (1968).
146.

Address, supra note 144.
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project. They seem to expect their governments to share responsibility. 147
Yet local defaults and responsive federal standards can do substantial
damage to the historic function of the states both as laboratories of the
nation 148 and as the repositories of the police power. 4 9 As Justice
Holmes once wrote:
• . . the State has an interest independent of and behind the
title of its citizens, in all the earth and air within its domain.
It has the last word as to whether its mountains shall 50be
stripped of its forest and its inhabitants shall breathe pure air.'
C. The Role of State Government
It is not suggested here that the beneficient interest of the Federal
Government in air pollution control represents a threat to state freedom. Nor is it proposed that air pollution control would be better or
more effective without the strictures and incentives of the Federal Air
Quality Act and its concomitant mechanisms of federal standards,
cajolery, exhortation and implied threats. Air pollution is a serious
problem with immediate consequences. The mother whose children
are forbidden to play outside, the pensioner confronted with death
from irreversible emphysema and the ordinary citizen faced with the
daily prospect of breathing large quantities of airborne refuse cannot
be asked to wait for the federal system to heave itself gradually into a
new role. If local governments cannot supply the answer, citizens are
justified in turning to their state. And if no satisfactory solution is
found there, respect for historical categories will not deter them from
seeking a federal solution. In such a situation, the states have a special responsibility.
Constitutionally, they form the backbone of our federal system, the only other governments with a basis in the United
States Constitution. The states are not creatures of the Congress, and are not administrative subdivisions, but exist by the
fundamental authority of the land. They cannot be shunted
around, or have their structure altered, or be summarily dismissed, as can units of government created by legislative or executive acts of the national government. In a word, they are
the only governments as constitutionally secure as the national
government.
There is no other power able to withstand the ultimate
147. T. SANFoRD, STOSm OvER Tnm STATES 98-99 (1967).
148. E.g., New State Ice Co. v. Liegmann, 285 U.S. 262, 311 (1931) (Brandeis,
I., dissenting).
149. E.g., Huron Cement Co. v. Detroit, 362 U.S. 440, 442 (1960); Rice v. Santa
Pe Elevator Corp., 331 U.S. 218, 230 (1947).
150. Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907).
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political strength of the national government in its slide toward
domineering all government activities. 1 5 '
It is submitted that, assuming a few basic hypotheses, viable alternatives remain between rampant pollution and the well-advertised dangers of omnipotent federal power.
There can be effective, noncentralized regulation. One highly
effective antidote to the ineffective, under-financed or reluctant regulator is the existence of another regulatory agency which is capable of
stepping in. California's new water pollution control program, for instance, permits action independently by citizen, local prosecutor, state
or regional board or Attorney General.' 5 2 Furthermore, barring some
truly compelling statewide or national interest in a uniform standard,
both local and state authorities should be able to enact and to enforce
more stringent requirements to meet compelling local problems. Nor
should the fact that a particular emitter has been able to placate governmental agencies necessarily preclude an action by his irate neighbors if they are suffering special damages.
Authority and responsibility belong together. The history of federal air pollution legislation is the record of a response to growing disillusion with the ability of state and local governments to cope with the
problem. For the moment, the state has been given a central role.
All indications are that the state will not retain this role if its performance is less than stellar. The pioneering efforts of California in vehicular emission control and the vigorous enforcement program in districts like Los Angeles have demonstrated the viability of local control
programs. Their continued strength, and perhaps their existence, will
depend on their renewed efforts and demonstrated effectiveness.

151.
152.
13350.

T. SANFORD, supra note 147, at 107-09.
CAL. WATER CODE §§ 13002, 13225, 13262, 13264, 13320, 13331, 13340,

